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Foreword

Subcontracting is a long-standing
practice in the local construction industry
that provides an essential element of
flexibility in the overall supply chain.
However, it has been plagued by a host of
problems, notably those associated with
multi-layer subcontracting which blurs the
accountability for assuring built quality as
well as broker-type subcontracting which
drains the financial resources available for
the actual execution of works and creates
no added value for project delivery.

In its report published in January
2001, the Construction Industry Review
Committee (CIRC) has put forward some
initiatives to improve the present situation.
These include setting up of a voluntary
subcontractor registration scheme, training
and tightened control over subcontractors,
as well as contractors assisting to raise the
performance standards of subcontractors.

These guidelines are published by
the Provisional Construction Industry
Co-ordination Board (PCICB) in response
to the recommendation made by CIRC
aiming to raise the performance standards
of subcontractors by providing them with
a conducive environment to develop more
effective collaboration and achieve better
built quality.

Provisional Construction
Industry Co-ordination Board
March 2003
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Chapter 1

Introduction

Objectives

1.1.

These guidelines are designed to

document the principles of good subcontracting

practice

(“principles of good practice”)

recognized by the industry, thus facilitating
knowledge transfer and promoting their wider
adoption so as to achieve the following —

(a)

(b)

(©)

(d)

(e)

&)

(2

a clear delineation of roles and
responsibilities  between  different
parties involved;

equitable payment terms and timely
payment of wages;

an open and fair selection process of
subcontractors;

an effective and  transparent
framework for the management of
subcontracting activities;

an unambiguous chain of
accountability for works executed
under subcontracts;

stronger sense of collaboration and
co-ordination in executing
subcontracts; and

willingness of subcontractors to
pursue continuing improvement of
performance.
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Scope of application

1.2. These guidelines apply to all tiers of
domestic subcontracts but will not cover
nominated subcontracts.

Structure

1.3. The principles in Chapters 2 to 4 cover
a number of key topics covering subcontracts,
procurement of subcontracts and management
of subcontracts.

1.4. An index is provided at the end of
these guidelines to show the relationship
between principles of good practice and the
objectives set out in paragraph 1.1.

Terminology

L.5. Throughout these guidelines, the term
“should” is used for matters identified as good
practice, while “may” and “may be considered”
are used for matters only for consideration.
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Chapter 2

Subcontracts

Introduction

2.1. This chapter deals with the principles of
good practice governing the contractual
relationship established between contractors and
subcontractors.

Written subcontracts

2.2. Subcontracts executed at all layers should
be made on written documents for the sake of better
transparency and more effective safeguard of legal
rights and obligations.

Standard forms

2.3. Subcontracts may be based on standard
forms promulgated by individual companies or
trade associations, with appropriate customizations
as required.

2.4. An example of industry standard form is
the Standard Form of Domestic Subcontracts
published by the Hong Kong Construction
Association, copies of which are available for sale
at 3/F, 180-182 Hennessy Road, Wan Chai, Hong
Kong (tel. no: 2572 4414). A review will be
conducted to ensure that the principles of good
practice recommended in these guidelines are
incorporated into the standard form.

Terms of subcontracts

2.5. The terms of a subcontract, whether in
company standard form or industry standard form,
should define with clarity the full set of rights and
obligations binding both parties.
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2.6. The contract terms should be fair and
reasonable to both contracting parties. Company
standard forms should not incorporate terms that
are biased toward contractors. Similarly, changes
made to the industry standard forms should not
bring about an inequitable shift of risks and
responsibilities to the subcontractors.

Control of further subcontracting

2.7. Further subcontracting of the whole
subcontract should be explicitly prohibited.
Subcontractors may also be required to seek prior
consent from contractors for further subcontracting
parts of the works.

Payment terms

2.8. The method to ascertain interim and final
payments under subcontracts should be clearly
defined.

2.9. Provisions should be made to cater for the
following key aspects —

(a) fair and timely payments for the amount of
works completed;
(b) clear and equitable arrangements on
deduction of payments that set out the
grounds on which deductions may be
made  from  payments due to
subcontractors ;

identification, valuation and payment for
variations to subcontract works;

(©)

(d) early settlement of final account;

the rights of subcontractor in case of
non-payment or late payment, such as
suspended execution of works and referral
to adjudication, mediation and arbitration;

(f) the contractual entitlement of
subcontractors to recover reasonable
interest on delayed payment;
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commitment by subcontractors to make
timely payment of wages to their workers
and subcontractors in lower tiers as well as
actions that could be taken against failure
to do so; and

(h) percentages of payment to be deducted as
retention money, which should be
released fully wupon fulfillment of
obligations under the subcontracts.

2.10.  Alternative  arrangements may  be
considered to enhance the security of payment for
subcontractors, including direct payment by clients
or payment made through accounts administered by
independent parties.

Attendance and wage records

2.11.  Subcontracts should contain provisions
requiring subcontractors to make available a
complete set of accurate attendance and wage
records to facilitate monitoring of wage payment,
resource deployment and employees’ compensation
assessment.

Statutory obligations

2.12. Subcontracts should  specify  the
responsibility for ensuring compliance with
statutory requirements, particularly those related to
employment, environment, occupational health and
site safety.

2.13.  Subcontracts  should also
employment of illegal workers and
subcontractors to impose similar
subcontracts in lower tiers.

prohibit
require
terms in

The obligation of subcontractors

2.14.  The obligation of subcontractors to fulfill
relevant terms contained in the main contracts
should be suitably underscored. Potentially
ambiguous phrases such as “back to back” should
be avoided as far as practical and clearly defined
when used.
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Insurance coverage

2.15.

Subcontracts should demarcate the

responsibility to take out insurance coverage,
particularly on employees’ compensation and third
party liability.

Attendance provided by contractors

2.16.

Subcontracts  should  stipulate  the

attendance and facilities that contractors should

provide to
“attendance”

subcontractors. In this respect,
includes site safety provisions and

proper allowance for subcontracted works in the
construction programme.

Dispute resolution

2.17.

prevention and early resolution of disputes.

should the

Apart

Subcontracts facilitate

from arbitration, alternative arrangements such as

mediation,

adjudication and dispute resolution

boards may also be considered.

Other contract terms

2.18.

The subcontracting parties may include

terms on —

(2)

(b)

(©)

(d)

minimum ratio of trade-tested workers to
ensure built quality, promote skills
upgrading and development;

minimum ratio of directly employed or
controlled labour;

requirements for the placing of
performance bond or guarantee but
without unduly imposing an excessive
financial burden for subcontractors;

circumstances entitling the parties to
terminate subcontracts;
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(h)

(1)

@)

subcontractors’ co-operation in exercising
control of access to the construction site;

in the
initiated

involvement by subcontractors
dispute  resolution  process
between clients and contractors;

commitment to co-operate with other

contractors, suppliers, consultants,
government departments and utility
providers;

collateral warranties for specialist work
provided by subcontractors in favour of
employers;

arrangements catering for insolvency of
the contracting parties; and

circumstances that could give rise to
extension of time.
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Chapter 3

Procurement of Subcontracts

Introduction

3.1.
good procurement practice,
subcontractors and  concluding
subcontracts.

This chapter spells out the principles of
including selecting
terms  of

3.2.
direct negotiation or tendering.
paragraphs focus on tendering

Subcontracts may be procured through
The following

Timin

3.3. To allow more adequate time for the
selection of suitable subcontractors, contractors
may conduct procurement of  subcontracts before
tender submission.  This could be done by
pre-contract agreements whereby the actual award
of subcontracts will be contingent upon outcome of
the tender exercise.

Tender documents

34. Tender documents should set out —

(a) clear and unambiguous tender
requirements and adequate level of
information for tenderers to submit
realistic bids;

(b) details about the tender evaluation criteria;
and

(c) clear instructions for submission of
tenders.

3.5. Bills of quantities or schedules of rates

may be included in tender documents to clearly
define the scope and nature of the works involved.
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Issue of tender invitations

3.6. Invitations for tender should be issued to
all tenderers at the same time.

Shortlisting of tenderers

3.7. Contractors may maintain lists of
approved subcontractors eligible to tender for
different types of works and conduct shortlisting
accordingly.

3.8. Alternatively, shortlisting may be made
with reference to relevant registers maintained by
Government or industry organizations such as the
voluntary subcontractor registration scheme to be
launched by the PCICB.

Tendering period

3.9. The tendering period should be sufficient
for tender preparation and should be commensurate
with the level of complexity involved.

Submission of tenders

3.10.  For the sake of fairness to other bidders,
late returns beyond the stipulated deadline should
not be accepted.

Tender assessment

3.11.  All tenders should be assessed on fair and
equal basis using the criteria stipulated in tender
documents.

3.12.  Tender assessment criteria should aim at
promoting healthy competition by placing suitable
weights on price, past performance and quality.
The following criteria may be used in tender
evaluation —

(a) previous experience on jobs of similar
nature;
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(b) adequacy, professional competence and
training of key management, technical and

supervisory staff;

(c) availability of capital and labour resources
to undertake the subcontract on top of
other on-going commitments;

(d) quality of technical proposal with

particular reference to compliance with

tender requirements;

(e) past record of performance including
compliance with contractual and statutory
provisions on —

o site safety and occupational health;
. employment; and
. environment;

(f) price and payment terms as well as the

ability to provide bond or guarantee, if

required; and

(2

irregularity of tender prices.

Integrity of tendering process

3.13.  The tendering process should be
conducted with honesty and transparency.
Interested  parties  should  refrain  from

compromising the integrity of this process by
engaging in unethical behaviour such as price
collusion.

3.14.  Measures to safeguard the confidentiality
of tender submissions and other sensitive
commercial information should be available.

3.15.  Contractors should refrain from practices
leading to unhealthy competition such as Dutch
auction or bid pedaling whereby repeated rounds of
tendering are conducted with a view to pricing out
the lowest bidder.
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Chapter 4

Management of Subcontracts

Introduction

4.1. This chapter expounds on the principles of
good practice in connection with management of
subcontracts.

Understanding of
project requirements

4.2. Contractors should be proactive in
providing guidance to subcontractors on the project
requirements and their legal obligations by —

(a) pre-contract briefing sessions (with the
involvement of clients, if possible) to
highlight major project requirements; and

(b) preparation of a checklist of key

provisions of the subcontract for quick
reference.

Supervision and management

4.3. Contractors should set up a mechanism to
manage subcontracting activities in the following
areas —

(a) scope of works to be executed through
subcontracts;

(b) co-ordination of subcontractors;

(c) control over timing and quality of
subcontracted works;

(d) compliance with obligations on

employment, occupational health, site
safety and environment;

—11-
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and

(e)

timely payment to  workers
subcontractors in lower tiers; and
(f) control of further subcontracting activities
and prevention of broker-type
subcontracting.

4.4. Both contracting parties should devote
adequate time and staff resources towards the
management and supervision of subcontracted
works.  In particular, contractors should not shift
the entire burden of management and supervision to
subcontractors and should oversee the works being
carried out in all tiers with dedicated teams/persons.

Co-ordination and
problem solving

4.5. Contractors and subcontractors should
work out an arrangement to facilitate co-ordinated
and proactive problem solving. To this end,
regular meetings to review progress and joint site
inspections to check the quality of completed
works, work in progress and safety compliance may
be considered.

Working relations

4.6. The contracting parties should strive to
nurture a cooperative spirit built upon ethical
behaviour and fair dealings. Contractors may also
develop long-term strategic relationship with
subcontractors enjoying a good reputation.

4.7. The contracting parties may adopt
partnering arrangements to facilitate the setting of
common objectives, to improve communication and
to expedite the resolution of disputes.

Continuing improvements

4.8. Contractors should provide active support
to their subcontractors to elevate their performance
through —

—12 —
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(a) regular performance evaluation and
appraisals;
(b) post-completion reviews; and
(c) training for the managerial and
supervisory staff and workmen.
4.9. Contractors may impose sanctions against

subcontractors with poor performance through
measures such as suspension from tendering or
removal from approved lists.

Client involvement

4.10.  Clients should make timely decisions and
avoid late wvariations on subcontracted works.
They should require main contractors to adopt
proper systems and procedures for selecting,
supervising and managing subcontractors but
should refrain from direct interference with these
activities.

4.11. In order to reduce the extent of
information asymmetry, clients may require the
main contractors to submit details, within
reasonable limits, on their subcontractors and the
part of the works to be subcontracted.
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Index
Objectives* Paragraphs
Chapter 2 Chapter 3 Chapter 4
(a) aclear delineation of roles and | 2.2 to 2.18
responsibilities between different
parties involved
(b) equitable payment terms and | 2.8 and2.10
timely payment of wages
(c) an open and fair selection process 3.3t03.15
of subcontractors
(d) an effective and transparent 43, 44, 4.10 and
framework for the management of 4.11
subcontracting activities
() an unambiguous chain of | 2.5 to 2.7, 2.12 to 42t04.4
accountability for works executed | 2.16
under subcontracts
(f)  stronger sense of collaboration 4.5t04.7
and co-ordination in executing
subcontracts
(g) willingness of subcontractors to 4.8 and 4.9

pursue continuing improvement of
performance

* Objectives listed in paragraph 1.1 of Chapter 1.
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