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The Construction Industry Council was
formally formed on 1 February 2007 in
accordance withthe Construction Industry
Council Ordinance (Cap. 587). It has a
Chairman and 24 Members representing
various sectors of the industry including
employers, professionals, academics,
confractors, workers, independent
persons and Government officials. All of
them are appointed by the Secretary
for Development in accordance with
Section 9 of the Construction Industry
Council Ordinance.
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Safety of construction personnel
is of paramount importance to
the construction industry. The
Construction Industry Council (CIC)
is dedicated in working closely
with the construction industry tfo
identify potential safety hazards in
construction sites, to recommend
measures for improving site safety
and to foster a safety culture among
Stakeholders who are involved
within the industry.

To facilitate early resolution of
construction site injury claims, CIC
established a Task Force on the
application of mediation towards
construction injuries disputes under
the Committee on Construction Site
Safety to review the applicability
of using mediation (a form of
alternative dispute resolution
method) for resolving such claims. As
a result, the Guidelines on Handling
Construction Work Injury and Fatal
Accident Cases were published in
July 2011 to provide guidance to
those who are not familiar with the
process of injury compensation as
well as to facilitate employees and
employers to understand their rights
and obligations in relafion to work
injury and fatal accident matters.

In the same month, the CIC issued
the Technical Guidelines on the
Design, Installation & Maintenance
of Cast-in Anchors at External Walls of
New Buildings. The Guidelines cover

important information regarding the
location, design, installation and
maintenance of cast-in - anchors
at external walls of new buildings.
We hope that the Guidelines will
help reduce the number of fall-
related injuries relating to Repairs,
Maintenance, Alterations and
Additions (RMAA) works and fo
further improve the safety of those
who have to work in this area.

The Guidelines on Safety of Tower
Cranes was re-issued in 2010 as a
result of feedback from the industry.
A Technical Seminar on the subject
was successfully held in July 2011.
The purpose of the Seminar was to
promulgate the adoption of the
Guidelines in site practices with
the ultimate aim of improving the
safety of tower crane operations in
construction sites.

The CIC is proactively addressing
the concerns pertaining to recent
increases in fatal accidents, in this
connection, a new Working Group
on Site Safety Incidents was formed
in August 2011 to address such
matters. To supplement, “Safety
Alerts” will be issued from time to time
to further promote good practices in
the workplace and to provide quick
references for frontline construction
personnel to refer to when carrying
out day to day operations.

Ensuring safety at construction sites
requires continues collaboration
and commitment from all relevant
stakeholders in the construction
industry. With the concerted efforts
from industry stakeholders, CIC will
continue fo strive for enhancement
and promotion of site safety in the
construction industry of Hong Kong
for the benefit of all concerned.

Mr. Christopher TO
Executive Director, CIC
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GUIDELINES PUBLISHED BY THE CIC

In order to provide necessary
guidance and examine the latest
concerns of the industry, the
Construction Industry Council (CIC)
released three publications in May
and July 2011 respectively. They
are the “Guidelines on Trip Ticket
System for Disposal of Construction &
Demolition Materials in Private Sector
Works”, “Technical Guidelines on the
Design, Installation & Maintenance
of Cast-in Anchors at External Walls
of New Buildings” and “Guidelines
on Handling Construction Work Injury
and Fatal Accident Cases”

GUIDELINES ON TRIP TICKET SYSTEM
FOR DISPOSAL OF CONSTRUCTION &
DEMOLITION MATERIALS IN PRIVATE
SECTOR WORKS

The Guidelines aim at encouraging
the adoption of a trip ficket system o
monitor the disposal of construction
and demolition materials generated
from private sector consfruction
projects.

Since 2005, the Government has
implemented the Trip Ticket System
(TTS) in public works contracts to
frack the disposal of construction
and demolition (C&D) materials
through the use of the Disposal
Delivery Form (DDF) or a "CHIT” issued
by the Environmental Protection
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GUIDELINES on
TRIP TICKET SYSTEM FOR DISPOSAL

OF CONSTRUCTION AND DEMOLITION
MATERIALS IN PRIVATE SECTOR WORKS

Version 1

www.hkcic.org May 2011

Please refer to this link to download the
Guidelines:-

<http://www.hkcic.org/WorkArea/linkit.aspx
?Linkldentifier=id&ltemID=7556&liblD=7609>
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Department under the Waste Disposal
(Designated Waste Disposal Facility)
Regulation (Cap. 354L). Considering
such arrangements are applicable
to private sector works, the CIC
therefore compiled the Guidelines
after in-depth discussion with various
stakeholders, to ensure effectiveness
in monitoring such processes.

The Guidelines set out the
recommended actions to be taken
by the Employer, the Consultant
and the Contractor to track the
disposal  of  construction and
demolition materials generated from
construction works.

TECHNICAL GUIDELINES ON THE DESIGN,
INSTALLATION & MAINTENANCE OF CAST-
IN ANCHORS AT EXTERNAL WALLS OF NEW
BUILDINGS

The Guidelines offer practical advice
in relation to cast-in anchors (a
safety device that helps prevent falls
from height during external repair
and maintenance works) regarding
its location, design, installation and
maintenance at external walls of
new buildings

The Director of Buildings issued
PNAP ADV-14 in February 2010
advising Authorised Persons (AP) and
Registered Structural Engineers (RSE)
to install Gondolas in new buildings
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tecunica GUIDELINES

ON THE DESIGN, INSTALLATION AND
MAINTENANCE OF CAST-IN ANCHORS AT
EXTERNAL WALLS OF NEW BUILDINGS

Version 1
July 2011

www.hkcic.org

Please refer to this link to download the
Guidelines:-
<http://www.hkcic.org/WorkAreaDownload
Asset.aspx?id=7680&langType=1033 >
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to facilitate external inspection and
building maintenance.

To further enhance safety for workers
carrying out external maintenance
and repair works of existing buildings,
the CIC considers that AP and RSE
should also be advised to provide
cast-in anchors in the design and
construction of new buildings,
which forms the background to the
development of the Guidelines.
Hopefully they will help reduce the
number of fall-related injuries on
construction sites and further ensure
worker safety in the future.

GUIDELINES ON
CONSTRUCTION WORK
FATAL ACCIDENT CASES

HANDLING
INJURY AND

The Guidelines set out the framework
for handling construction work
injury and fatalities. Under the
existing provisions of the Employees’
Compensation Ordinance, when a
construction worker sustains injury/
dies as a result of an accident
arising out of and in the course
of employment, compensation is
payable to the injured person/the
deceased’s family members.

To avoid time-consuming and expensive
court proceedings which may ensue,
a Task Force on the Application of
Mediation on Construction Injuries
Dispute under the Committee on
Construction Site Safety of the CIC
was set up to review the applicability
of mediation for resolving work injury
and fatality claims. Accepting that
mediation would be an effective
dispute resolutfion mechanism, the CIC

developed the Guidelines to facilitate
workers” and employers” understanding
of their rights and obligations.

Covering the whole injury
compensation process which
includes notification of work injury,
sick leave clearance, medical
and compensation assessment,
establishment of liability, compensation
calculation, and mediation as an
alternative to litigation, the Guidelines
are comprehensive enough for both
employees and employers. Hopefully
the publication will give both parties
a better grasp of the procedures and
help protect their respective interests
in the event of consfruction work
injury and fatal accident cases.

GUIDELINES on

HANDLING CONSTRUCTION WORK
INJURY AND FATAL ACCIDENT CASES

Version 1

www.hkcic.org July 2011

Please refer to this link to download
theGuidelines:-
<http://www.hkcic.org/WorkArea/Download
Asset.aspx?id= 7735&langType=1033 >
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TV COMMERCIAL LAUNCHED BY REEBTHIERES
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Consfruction  Industry Council  and  $—#BEIRES » WiHt2011F8829H

infroduce ifs function and services, pILEMSEEEEL « Z5H2L -
CIClaunchedit’snewTV.commercial  gagr 4 « Jo & ~ BEEHE L S/HR4E
on 29 August 2011 at TVB's Jade, HD- SEIEH o

Jade, Pearl, J2, I-News, TVB.Com and

related channels. . B -
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Through introductionto the CIC andifs wIEME ) S RRHER Hilx ST
daily operations, the TV .commercial HEMTERE - RIFAEINIREINS
helps to enlighten the general public ~ FHRTRBHE E—THEH - LIRSIESH
of the construction industry regarding G TREZEE @ BHEBRERXH
its improved welfare benefits and  HIERRK o

working environment, as well as

its favourable fraining regime and

career prospect, as well as to attract

new talents to join the construction

industry with a view of building a

better future for Hong Kong.
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The Youth Construction Discovery Challenge

The Youth Construction Discovery Challenge (YCDC) is an open team competition for secondary school
stfudents fo make proposals for school campus improvement. It is organized by the Building and Civil Engineering
Training Board of the Vocational Training Council, the Constfruction Industry Council, most of the major industry
associations and professional bodies of the construction industry and strongly supported by the Development
Bureau. It is also recommended by the Education Bureau as one of the projects for the "Other Learning
Experiences" (OLE), which forms an important component of the New Senior Secondary (NSS) curriculum. The
YCDC competition will be commenced in November this year and will end in May next year. The aim of this
competition is fo enable students to invoke their creativity, learn to work in tfeams and at the same fime, gain an
insight of the construction professions. Experienced professionals in the construction industry would be appoinfted
as mentors to guide students to accomplish competition requirements and help them get acquainted with the
construction professions. Students participating in this competition would be immensely benefited as they would
be able to learn new knowledge, experiences and insights from their mentors. Such opportunity for students
to learn directly from a group of elite professionals in the construction industry is scarce and priceless. On the
ofther hand, the organizers would also hope that this competition would enable the younger generation to have
an interest in the construction professions and eventually consider to develop their future careers there. Dear
readers, please help promote this meaningful competition to the secondary schools you are familiar with and
encourage their students to take part.

If you need further information, you may:

visit the following website: http://www.vic.edu.hk/hg2/ycdc , or contact

Mr Henry Hui - Tel: 39076640; Email: henryhui@vtc.edu.hk or

Ms Joyce Au - Tel: 39076811; Email: joyceau@vtc.edu.hk.
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1 - 4. Highlight of the shooting day
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RESOURCE CENTRE
“Innovative”,“*dynamic”, “interactive”,
“informative” are most appropriate
to describe the Resource Centre.
CIC is commissioned fo set up such
a multi-function Resource Centre
to open a new chapter for the
construction industry.

By integrating up-to-date information
tfechnology and multi-media simulating
systems, the centre serves as a one-
stop information hub to facilitate
students, graduates, professionals
and construction  craffsmen  fo
promote the construction industry in
Hong Kong. It arouses the interest of
the public in construction work through
interactive discovery experience. It
also atftracts potential young people
to join the construction industry and
builds up a positive and professional
image of the construction industry.

The Resource Cenfre will be situated
on the Ground Floor of the CIC
Traning Academy Kowloon Bay
Training Centre. The total floor area is
about 10,000 sqg ft with the layout as
shown in the diagram:

This centre is divided into 9 zones
which include Career Booth; Library;
Conference Room / Focus Group
Room; Gallery; Hall of Fame; Green
Construction; Good Practice;
Multimedia and Discovery. Each of
the 9 zones has its own specialised
features. Brief infroduction of some
major zones are as follows.

CAREER BOOTH

Visitors can find a wide range of
training programme for construction
work frades, career path and various
job opportunities. A Construction
Employment Platform (CEP) will be
set up to facilitate employers o put
vacancies and job seekers to apply
jobs. The CEP is easy to access by
Internet with a user-friendly kiosk.

HALL OF FAME
High impact videos and images
coupled with footages to highlight
the significant features of building,
infrastructure, and constructions in
Hong Kong.
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Floor plan of the Resource Centre
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GOOD PRACTICES AREA

By applying interactive technology,
visitors can place the world wide
landmark construction models on
the multi-touch table to project a
3D image.

GREEN CONSTRUCTION ZONE

Visitors can use one of the six iPads
with  customised applications to
shoot a building or construction.
The IPad will then showcase the
environmental applications of the
respective constructions.

MULTI-MEDIA ZONE

16 LED panels will be combined
to form a mega screen with radar
control to display the development
of major constructions in decades.
A maximum of 8 visitors can interact
with the screen wall simultaneously.

DISCOVERY ZONE

Computerised simulation fo
demonstrate  the process  of
construction and safety measures is
available for visitors to experience
the process personally. Visitors will
be provided with virtual accounts
tfo record their performance and
score. A certificate or souvenir will be
granted after completing the whole
series of activities.

The construction of Resource
Cenftre is progressing smoothly and
it is anficipated to be opened in the
first half of 2012. We look forward to
seeing you explore such adventures
at the Resource Centre soon.
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Different interesting images or videos will be
produced in Hall of Fame

BREEEEREAANGNER

In the Green Construction Zone, visitors can
use the iPad to shoot a certain construction; its
environmental features will be displayed.
BRREERN » 2B AL HiPad:EIRREY) » ZBE
MR RSEESRETHRE

. Visitors select the landmark construction on

the touch-screen mega LED panels at the
multi-media zone.
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ACTIVITIES ON LU PAN PATRON'’S
DAY - 13 JULY 2011

This year’s Lu Pan Patron’s Day
was filled with excitement and was
extremely meaningful to us.

Early in the morning, the Young
Lu Pan Award Ceremony was
successfully held at Lu Pan Temple.
A total of 13 outstanding young
graduates received their awards.
The Award fthis year was jointly
organised by Kwong Yuet Tong, CIC
and some key industry players. We
believe the professionalism of Lu Pan
will be inherited with the dedication
and enthusiasm of the awardees in
their future endeavours.

Headed by Ir Billy WONG, Chairman
of Constfruction Industry Traning
Board (CITB), some staff members
and over 200 CIC ftrainees paid
sincere respects to Master Lu Pan af
the tfemple in the same morning.

The Lu Pan Patron’s Day Dinner
was held on 12 July 2011. We
are delighted that more than
80 members of the CITB and
Course Advisory Panel attended
fo commemorate the birthday of
Master Lu Pan.
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. Group photo of 13 awardees and

their nominators.
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. Mrs. Carrie LAM, Secretary for Development

presented the Award to Mr Tse Chi Ping, Young
Lu Pan awardee.
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. Ir Billy WONG, Chairman of CITB and guests

hosted the offering ceremony.
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TECHNICAL SEMINAR: SAFETY OF
TOWER CRANES - 22 JULY 2011

Technical Seminar on Safety of
Tower Cranes was successfully held
on 22 July 2011. It is the sequel fo
“"Guidelines on Safety of Tower
Cranes - Version 2 " (the Guidelines)
published by CIC in July 2010.

The industry responded fervently
fo the seminar with more than 190
industry  practitioners  attending.
Speakers shared their practical
experience in the adoption of the
Guidelines in site practices, as well
as concerns in relation tfo safety
planning, management, and  skill
development.

It is hoped that through the seminar,
participants could have a better
understanding of the Guidelines
and could promptly implement the
recommended  practices when
handling tower crane works on site.

EXEEHNREBERIGHETE

- 201157H22H
MEREEHNLEIEE, RiTHETE
HR2011FE7TH22BET - EXMFIE R
BEEMN2010F7THERM (BXEE
WLE (BTHR) ) {FHEAEIRHE -

ERHMEIFRREIER I - 818190
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SEEE B RMAVTTEAVDEE ©

AEARZRGE BB EHESIAE
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1. Industry practitioners responded fervently to
the Seminar.

ERALTRASEME

2. (from left to right) Mr. Paul CHAN, Working

Group Member of the Responsible Person
of Contractors’ Plant Department Concerning
“Guidelines on Safety of Tower Cranes”; Mr.
CHEUNG Hau-wai, Chairman of Committee
on Consfruction Site Safety, CIC; Mr. LAI
Siu-kei, an experienced practitioner on the
management of fower crane installation/
climbing / dismantlemen; Mr. KO Pui-yung,
Senior Divisional Occupational Safety Officer,
Labour Department.
(HEZER) AESHMIEEARME "H#XHEEH
L2, MMERERRKELE BEEEE T
REZEEXRERZHEL HBENLERMELE -
FE S IRRREREENEREEERIESE: &
IRk EEELRETESHEARE

3. Mr. CHEUNG Hau-wai facilitates the Question &
Answer Session.
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LEVELLING THE CONSTRUCTION
SITE: COMPETITION LAW FOR HONG
KONG

INTRODUCTION

Hong Kong’s Legislative Council
is poised to enact a competition
low to protect the competitive
process from being undermined by
agreements between competitors
or restrictive practices by businesses
that have substantial market power.
Competifion laws have been
enacted in over 120 jurisdictions
so far, including Malaysia (2010),
Mainland China (2008), Singapore
(2005), Vietham (2005), India (2002)
and Indonesia (1999). Although it
is viewed with concern by some
of Hong Kong’s smaller businesses,
the  Competition  Bill  promises
tangible benefits for both large and
small players in the construction
industry who are prepared for its
commencement.

WHAT WILL THE COMPETITION BILL DO?

A new Competition Commission
would be established, with
responsibility forinvestigating possible
infringements  and prosecuting
offenders before the Competition
Tribunal. Its responsibilities would
also include promoting public
understanding of the law and
promoting adoption of compliance
measures by businesses.

A new court - the Competition
Tribunal - will have power to impose
fines and various orders, including
orders to compensate parties
who have suffered loss and orders
to cease and desist from anti-
competitive conduct.

The Government and statutory
bodies will enjoy certain exemptions
from the competition law but
private sector businesses will also be
“excluded” in some circumstances,
including where an agreement
contributes to enhancing economic
efficiencies. This exclusion is likely to
prove important in the construction
sector, where the scale and
complexity of projects offen means
that a large range of suppliers and
numerous sub confractors  must
be closely coordinated in order to
complete the project efficiently.
Constfruction industry businesses will
have the opportunity to self assess
whether the exclusion applies, or
apply for a Commission decision
on that question, or seek a “block
exemption” for agreements of the
relevant type.

AGREEMENTS BETWEEN COMPETITORS

Competition  authorities  around
the world attach high priority to
investigating  suspected  “cartel”
arrangements between businesses
that ought to be competing with one

HESTHIRMAFRBMNIRE -
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another but instead agree among
themselves to fix prices, limit output,
rig bids, allocate customers or
otherwise avoid competing. In Hong
Kong, such conductwould be caught
by the “first conduct rule” under the
Competition  Bill.  Anti competitive
agreements can potentially arise
either between construction industry
firms, or between firms that are
suppliers to (or customers of) the
construction industry, as the following
two UK cases show.

A specific complaint in the East
Midlands in 2004 quickly led the
Office of Fair Trading (OFT) to discover
evidence that the practice of “cover
pricing” was widespread in the UK's
construction industry. Cover pricing
involves the coordinated submission
of false bids on project tenders, so
that clients are unknowingly induced
to pay prices that are higher than
would be required under a genuinely
competitive tender. Infringements
by 112 firms in 199 tenders affected
building projects across England
worth in excess of GBP200m including

schools, universities, hospitals,
apartment  blocks and housing
refurbishments. Fines  (currently

under appeal) were imposed on 103
companies.

In a separate case, the OFT found in
2009 that eight recruitment agencies
supplying employees to  the

construction industry had operated
a cartel between 2004 and 2006,
one of the objects of which was to
fix the prices certain construction
companies and intermediaries
would have to pay for candidates.
Fines totaling GBP39m were imposed
on six of the agencies (though later
reduced on appeal).

MISUSE OF MARKET POWER

In Boral Besser Masonry v ACCC
the Australion competition agency
prosecuted Boral for alleged misuse
of market power, which would be
prohibited in Hong Kong by the
Competition Bill’'s “second conduct
rule.” In the 1990s, during economic
recession in the State of Victoria,
a price war broke out between
manufacturers of concrete masonry
products (CMPs), such as concrete
blocks, bricks and paving slabs. The
customers for CMPs were mainly
builders, blocklayers and retailers.
Boral’s quotes for blocks at hospital
and shopping centfre  projects
declined from 90 cents in 1993 to 62
centsin 1994. The ACCC alleged that
Boral was engaging in “predatory
pricing,” i.e. selling at prices below ifs
own costs with the intention of driving
its rivals out of the CMP market, so
that Boral could subsequently have
the market to itself.

Ultimately, the High Court of Australia
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rejected the ACCC's claims. It found
that Boral’s price cutfting was forced
on Boral by ifs competitors and
customers. Customers demanded
lower prices and Boral either had to
reduce its prices or leave the market.
Boral’s pricing behaviour was the
result of infense competition rather
than the misuse of market power. The
case illustrates the critical difference
between conduct in response to
infense competition (which is lawful)
and antfi-competitive conduct by a
firm that has market power.

MERGERS

Competition laws generally require
review of mergers that are likely
fo reduce competition. Under
the current Competition Bill, such
rules would apply only to mergers
involving a telecommunications
licensee butf in overseas regimes
mergers affecting the construction
industry have been reviewed.

Forexample, in 2007 Sumitomo sought
clearance to acquire all the medium-
density fibreboard (MDF) business
of Carter Holt Harvey (CHH) in New
Zealand. Prior to the application,
MDF panels were produced by a
Sumitomo subsidiary, by CHH, and by
athird operator called Dongwha. The
proposed merger would reduce the
number of suppliers from three to two
and Dongwha would present only
a weak competitor to the merged
Sumitomo/CHH:  Dongwha  was
committed to export most of its MDF
output, customers couldn’t readily
change to wusing imported MDF,
and it would take years for a new
provider to build a new factory. The
Commerce Commission concluded

that MDF users would be forced
tfo pay higher prices if Sumitomo
acquired CHH’s MDF operations, so
declined to grant clearance.

HOW CAN CONSTRUCTION COMPANIES
PREPARE FOR COMPETITION LAW?

The economic harm caused by anti-
competitive conduct can be very
substantial so high penalties may
be imposed where infringements
are proved. The costs resulting from
lost management fime, damage
to brand reputation, and possible
disqualification from government
projects can also be significant. As
a precaution, many businesses and
industry  associations  implement
compliance programmes to
minimise the risk of competition law
infringements.

A good competition compliance
programme assists by:

*  Preventing or reducing anti-
competitive conduct;

*  Allowing anti-competitive
conduct to be detected early
and stopped;

*  Enabling the business to seek
immunity or penalty reductions;
and

e Contributing to the bottom line
by promoting a competitive
culture throughout the
organisation.

Often  competition  compliance
programmes are created in response
tfo investigafions. For example,
following the OFT's cover pricing
investigation the UK Contractors
Group and National Federation

AEFERTIREN
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of Builders jointly launched a
competition law code of conduct to
help avoid breaches of competition
law by the UK construction industry.
Prudent businesses and industry
associations may choose to invest
proactively in complionce measures
to manage their risk.

While a comprehensive compliance
system may be costly or difficult for
smaller companies to implement,
the key elements can be established
inexpensively. The basic aim should
be fo assist staff and management
to recognize situations in which they
should seek advice and to know
whom to go to for that advice. To
this end, computer-based fraining
is often cost-effective, particularly if
reinforced by face-to-face fraining.

This arficle is constributed by

Dr. Andrew Simpson
Assistant Professor, Hong Kong Polytechnic University
Director, Certari Consulfing

Fig. 1 Eight Elements of a Compliance System &1
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THE NEW ARBITRATION ORDINANCE
AND ITS APPLICATION TO THE
CONSTRUCTION INDUSTRY

INTRODUCTION

On 1st June 2011, the new Arbitration
Ordinance (the "Ordinance") came
into effect in the Hong Kong SAR. The
Ordinance supersedes the previous
Arbitration Ordinance (Cap. 341)
(the “previous Ordinance”). It is of
particular interest to the construction
industry which sees wide adoption of
arbitration clauses in standard forms
(including HKIAC forms) and use of
arbitration in resolving disputes.

The Ordinance has infroduced
a number of significant features
which industry users should know. In
particular, it unifies the pre-existing
infernational and domestic regimes.
The law adopted is essentially
the UNCITRAL Model Law, with a
number of additional provisions and
modifications which are unique to
Hong Kong.

The intention of the reform of the
Ordinance is fo enhance the status
of Hong Kong as a major arbitration
centre and a Model Law jurisdiction
and to encourage more arbitrations
to be carried out in Hong Kong. The
drafters of the Ordinance have also
fried to make it more user-friendly by
setting out provisions by references
to stages of arbitration and clearly
incorporating the Model Law
provisions and references info the
main body of Ordinance.

The Ordinance includes some
modifications and supplements from
as well as some opt-in provisions

derived from the previous Ordinance
and the UK Arbitration Act 1996 (the
"UK Act”) which will automatically
apply to domestic  arbitration
agreements entered info before the
commencement and within 6 years
after the commencement of the
Ordinance (the “Transitional Period”).

ORIGIN AND GENERAL PRINCIPLES

Section 9 of the Ordinance, sefs
out the international origin and
general principles and the infention
of this principle is to “facilitate
interpretation by  internationally
accepted principles” and “promote
a more uniform understanding
of the Arbitrafion Model Law"".
This means that the clauses in the
Model Law can be interpreted by
adopting a vast volume of cases of
intfernational origin  and materials
from other Model Law jurisdictions
including those jurisdictions which
are not common law jurisdictions, for
example those Model Law countries
in Europe. This will strengthen our
jurisprudence in this area and allow
us to take advantage of legal
developments in other jurisdictions.
The Court can also have reference to
infernational standards and practice
in inferpreting the relevant provisions.

COURT INTERVENTION

One of the notable differences in
the Ordinance is less intervention by
the Court in the arbitration process.
In the Ordinance (apart from the
opt-in provisions) there is no appeal

1. P29, paras. 174-175, UNICITRAL report 2006
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on a point of law (which was in any
event very limited under the previous
Ordinance), no determination by the
Court on a preliminary point of law, and
no consolidafion power to combine
arbitrations on similar disputes.

Where the opt-in provisions apply,
there is actually wider scope to
challenge arbitration award on
grounds of serious irregularity which
did not exist under the previous
Ordinance.

OPT-IN PROVISIONS FOR
ARBITRATION

“DOMESTIC”

The Ordinance allows parties to
apply by agreement a number of the
provisions set out in Schedule 2 which
preserves some of the key provisions
under the domestic regime of the
previous Ordinance.

These opt-in provisions mainly relate
tfo the Court’s powers to consolidate
arbitrations, determine preliminary
question of law and deal with
challenges against arbitral awards
on grounds of serious irregularity and
appeals on questions of law.

Due to the widespread use of
standard form constfruction contracts
in Hong Kong providing foradomestic
arbitration, the construction industry
is used to the Court’s powers under
the domestic regime. The object
of these opt-in provisions is to allow
these powers to automatically
apply to domestic arbitrations for
the Transitional Period. They are also
conveniently set out in a schedule
which can always be opted in by
the parties if they wish to subject
their arbitration to such powers. One

significant difference between these
opt-in provisions and the equivalent
provisions under the old domestic
regime is that there is a procedure
to challenge an award on grounds
of serious irregularity. Previously an
award can only be challenged
under the domestic regime on the
ground of misconduct of either
the arbifrator or the proceedings.
This is something taken from the
UK Arbitration Act 1996 which will
afford potentially more opportunities
to challenge awards in relation to
procedural issues.

Another unique feafure of the
Ordinance that applies to the
construction industry is that where the
whole orany part of the “construction
operations”? to be caried out
under a “construction contract”?
to which Schedule 2 applies is
subcontracted to any person under
another consfruction contract, also
containing an arbitration agreement,
the provisions under Schedule 2 will
also apply to the subcontfracting
parties”  arbitration  agreement.
Otherwise, if there was no automatic
opt-in for construction subcontracts,
the status quo of local construction
subcontractors will change once the
Ordinance comes into force. Such
an arrangement will be in contrast to
main construction contracts in Hong
Kong, where almost all standard
form contracts contain a reference
to domestic arbitration.

2. Asdefined in the Construction Industry Council
Ordinance ("CICO”) referred to in Section 101
of the Ordinance.

FRIEGIE 1 OHERT SRR E R R R &G TR

3. Also as defined in the CICO.
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POWERS OF THE TRIBUNAL AND INTERIM
MEASURES

The Ordinance also provides under
Section 56 the arbitral fribunal with
powers to make orders for security
for costs, discovery of documents,
and directions that evidence is given
by way of affidavit. These powers
are basically the same as those
under Section 2GB of the previous
Ordinance except that the power
tfo require money in dispute to be
secured is removed.

Under Section 35 of the Ordinance,
an arbitral fribunal is able to grant
inferim measures relating to, for
example, injunctive relief and orders
for the preservation of assets and
evidence, inrespectof any arbitration
proceedings commenced (unless
the parties have agreed otherwise).
Applications may be made to the
fribunal under Section 37 of the
Ordinance for a “preliminary order”
directing a party not to frustrate
the purpose of the inferim measure
requested. This caters for the
sifuation where swift action taken by
one party without notice to the other,
namely an “ex-parte” application,
is required in order to preserve the
status quo with an interim measure.

As an arbitration friendly jurisdiction,
Hong Kong Courts also have the
ability under Sectfion 45 fo grant
inferim measures in aid of:

e arbitration proceedings
commenced in Hong Kong; and

e 5o long as certain elements
are satisfied, arbitration
proceedings commenced
outside Hong Kong.

The Hong Kong Courts” ability to
grant interim measures in relation
to arbitration proceedings
commenced outfside of Hong
Kong is a relatively new feature
of Hong Kong arbifration law.
Under the Ordinance, the test
for granting interim measures
with respect to non-Hong Kong
seated arbitrations is more clearly
defined. Specifically, not only
must the arbitration proceedings
be capable of giving rise tfo an
award (whether interim or final)
that may be enforceable in Hong
Kong, the inferim measure sought
must be of a type which may be
granted by the Hong Kong Courts
in relation tfo arbitral proceedings.

The Court’s power to grant interim
measures under Section 45 of the
Ordinance is concurrent with the
power of the arbitral tribunal to do
so. The Court may however decline
to grant an intferim measure on the
ground that the inferim measure
sought is currently the subject of
arbitral proceedings and the Court
considers it is more appropriate for
the inferim measure sought fo be
dealt with by the arbitral tribunal.

CONFIDENTIALITY

The Ordinance has prescribed the
rules on confidentiality of Court
proceedings commenced in aid of
arbitration  proceedings. Pursuant
to Section 16 of the Ordinance,
the default position will be that
proceedings are to be heard
in private (e.g. in closed court)
but the Court has the discretion
under Section 16(2) to order the
proceedings to be heard in open
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court on the application of any party,
or if the Court is satisfied that those
proceedings ought to be heard in
open court. This is to be contrasted
with the normal position that Court
proceedings should be heard in
open court,

This position accords with the
general principle that arbitration is a
confidential process and is infended
to balance the need to protect
confidentiality with public interest
issues of fransparency of process and
public accountability of the judicial
system. An order made by the Court
of First Instance in this respect for the
hearing to be in open court or in
private is not subject to appeal.

Where Court hearings are
conducted in private, Section 17 of
the Ordinance provides the Court
must not make a direction permitting
information to be published unless
all parties have agreed or the Court
is satisfied that the information, if
published, would not reveal any
matter that any party reasonably
wishes fo remain confidential. This
is logical given the default position
being to preserve confidentiality.

The Ordinance prohibits (subject
to agreement otherwise by the
parties) publication, disclosure or
communication of any information
relating to the arbitral proceedings
or an award made in those
proceedings. This prohibifion is
subject o a few statutory exceptions
such as disclosure to protect or pursue
a legal right or interest or to enforce
or challenge an award, disclosure to
some public body or fribunal which

the party is obliged by law to make
the disclosure and disclosure to a
professional or any other advisor of
the parties, as set out in Section 18 of
the Ordinance.

CONCLUSION

There is no doubt that the Ordinance
will further strengthen the perception
of Hong Kong as a regional centre
for conducting arbitrations and the
adoption of the Model Law as the
single regime for both domestic
and infernational arbitrations  will
aftract international parties who are
unfamiliarwithorhavelessconfidence
in local laws. The Ordinance will also
help Hong Kong enhance its position
as one of the leading international
arbitration centres.

The Transitional Period and the opt-
in provisions will provide necessary
comfort fo Hong Kong users in
particular those in the construction
industry familiar with the domestic
regime under the previous Ordinance
and to those parties who wish to
receive more assistance from the
Hong Kong courts.

This article is constributed by
Timothy HILL and Damon SO,
Partner, Hogan Lovells
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RECENT EVENTS OF
CONSTRUCTION INDUSTRY

RITTEYEE)

CONSTRUCTION SAFETY FORUM AND
AWARD PRESENTATION — 4 JULY 2011

To enhance the occupational safety
and health standard in the
construction industry, the Occupational
Safety and Health Council, (OSHC)
jointly held the ‘Construction Safety
Forum and Award Presentation” on
4 July 2010, with 16 organisations
including the Construction Industry
Council (CIC), at the Hong Kong
Convention and Exhibition Centre.

It aims fo drive the enhancement
of fall prevention equipment and
safety measures for working at height
by contractors, developers and
property management companies.
Organisations and employees
with  oufstanding  performances
were recognised and shared their
experiences and thoughs with others
who attended the Forum.
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EISFRSZIETIS=SENRSE
and Award Pres

1-2. Mr. CHEUNG Hau-Wai, Chairman of
Committee on Construction Site Safety, CIC
presented the award to participants
BEEEETHRE TS ST FERZAMLE RIS
BY2RE

3. Ir. Alex LEUNG, Senior Manager
(Concil Services), CIC received an offical
souvenir from Ir. Conrad WONG, Vice -
President of Occupational Safety & Health
Council
BEEEFESMIIEGES S RE M TI260 A
¥LEERF/BAITFERERIFLRZANF LA
BHEHR
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MANPOWER TRAINING

& DEVELOPMENT
ANiEdI R R

4

CONSTRUCTION EMPLOYMENT
PLATFORM - CONSTRUCTION JOBS

Placing a recruitment advertisement
on a newspaper is a common
recuitment  practice likewise,
job  seekers read recruitment
advertisementsto get ajob. However,
personal referral is preferred by front-
line construction workers.

CIC will  launch  “Construction
JobsNet”-a web-based employment
information platform that provides
assistance to employers and job
seekers. The launching of the
platform will be put in place in three
phases:

PHASE |

In October 2011, job seekers can
search for vacancies posted by
employers and apply for
directly.

a job

PHASE I

By the end of 2011, touch screen
kiosks will be installed at Workers’
Registration Offices, Workers” Union
Offices and MTR stations where there
are high passenger flow.

PHASE Il

In the first quarter of 2012, the
platform will be in an inferactive
mode. Whilst job seekers can
search and apply jobs directly
via the platform, employers can
shortlist suitable candidates and
invite them for interview. Moreover,
there will be SMS passing vacancy
informatfion to workers. Workers’
Registration Card reading services
enabling registered workers to
fransmit personal information to
the platform will be in place.

Construction JobsNet
BT
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MANPOWER TRAINING &
DEVELOPMENT

A NS E

‘&
JOB FAIRS RECRUITS NEW ENTRANTS FI¥EEATEMRENE
TO THE INDUSTRY EEATIR2011F2H26 8 K27 HE it
On 26 and 27 February, 2011 the MTR TS 721858 |, - #ELRBIEZ A

Corporation held the “Job Fair for the
Construction Industry”, which was
aimed at promoting the construction
industry to the general public and
to recruit new talents to join the
industry. The CIC was a supporfing
organisation of the event.

The following are some key figures of

ITMARER - BEXRERBAEH
SEFHERE o

THAROEEEZEE
23BEEEBE
EMHABE30ZIETHE -
R HEE (37 Ze R
#Bi@2,200 ALK HE
AR A UNRIFEE 3,300 8L

532,000

A group photo of officiafing guests and exhibiting
confractors.
ITRRERSRZAEEAR

the event: EEE
e 23 main contractors participated
e over 2,000 jobs in more than 30
categories of trades offered
e about 2,200 visitors attended the
event
e about 3,300 application forms
received
CIC TRANING ACADEMY BEEXRGIHRBRFIRITIBE

FORMWORK RECRUITMENT DAY -

30 JULY 2011

On 30 July 2011, the CIC Traning
Academy successfully held the
Formwork Recruitment Day which
was aimed at aftracting more
people to become formwork
operatives. Joining the event were
14 companies that provided some
140 vacancies.The event ended with
promising results with 15 applicants
received job offers and 46 applicants
admitted to the fraining courses.

H- 2011578308
EEEETIIMERN2011FETH30H
BITERTIRER » BERIEHBIEE
WMIWFTE - EREBI4RARIRME
140{EEMR TROBE (I Ze® » B15 A B85
EIER A6 ATRIBAITIRIE ©

Employers were interviewing formwork applicants
BEERERTA
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“BUILD UP” TRAINING PROGRAMME

The "Build Up” Training Programme
is inifiated and subsidised by the
Development Bureau to meet the future
manpower demands of the construction
industry. The Programme aims not only
at attracting new entrants, but also to
enhance skills and competitiveness of in-
service construction workers; ultimately
nurturing the professionalism of the
industry.

The CIC Training Academy s
delighted to take part in the scheme
and the promotional activities, such
as production of TV commercials,
various advertisements, outdoor
banners, posters and Build Up
Website <<www.buildhk.hk>>, etc.

MBuild # . 1EEIEHEY
BEBMNBIHEL "BuildF , Bl
2 LUSSARBLHEEEEENWA S
B —HERSIENEALIT > FEFREH
EREEEASNIEMES N E1T
EFHEEEL-

BEEZTIRBR+OSHESH
FBuild# , HBEIFEIREFEE 0 BIF
SMEEEER ESEFIMEER - EFE
R~ "Build F . @ik

www.buildhk.hk £ °

1. Banner displayed at CIC Training Academy
Kwai Chung Training Centre
S EE R B 2R R P O AR EER

2. New look of CIC shuttle van.
FEE/NBIRR ERK

3. Mega banner at Water Supplies Department
Mongkok Centre.
IKFEERE A OB 2 KR EERER

4. Bus body print advertisement.
BrE5ESE

Senior Construction Workers
Trade Management Course
BRI AZITRERRE

Heritage Maintenance
(Joinery) Course
MR EEE(RR)TIMERRE

Heritage Maintenance
(Painting) Course

AR RIS Gl FBANERTE EoE=TE25301

CIC TRANING ACADEMY UPGRADING COURSES ;S ¥iEH RS

Courses Objectives
BRiEaB BRY

To assist experienced construction worker to
develop their career and sustainability
B BEEE R IR ESEERRINEST

2100 9154

To deliver lectures and craft
demonstrations on general and practical
joinery and painting skills for heritage
maintenance to the experienced workers
who are interested in the area.

EBRER TIHTE  RESHEXWESE
BIEMNEETI AN BE RNARSRRI 4

2100 9600

2100 9500
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CIC EVENT
CALENDAR
ST EEIHES

DATE HH EVENTS ;&&) VENUE 153t

30 September 2011 Dinner Reception of the Hong Kong Construction Metropol Restaurant,
2011FE9H30H industry to Celebrate the 62th Anniversary of the Hong Kong
PRC BE - BENEE

11 October 2011

BEEEEREMPEARLAMBIAI62AFHETE

Technical Seminar on Building Information

Novotel Century Hong Kong,

2011108118 Modelling for the Future Hong Kong

BREMEBEBRREERNEERMTE 55 - HEEBESE
24 November 2011 Construction Industry Charity Concert Hong Kong City Hall,
2011£5E118248 BEEEEEEE Hong Kong

=58 -_EAEE

December 2011 Technical Seminar on Contract Price To be confirmed
20114128 Fluctuation System for Private Sector =FE

Consiruction Contracts

BIEEEHNERARHERTNMEE

December 2011 Construction Technology Forum To be confirmed
20115128 BEiEERwE =#E
December 2011 Technical Seminar on Handling Construction To be confirmed
20115128 Work Injury and Fatal Accident Cases FE

February 2012

BETIERBGEIMEEEERMIMTE
CIC Anniversary Cocktail Reception 2012

To be confirmed

2012%E28 2012 B EXESTAFTES #FE
March 2012 CIC Conference 2012 To be confirmed
2012%38 2012F B EXEEMTE FE

Register now. Send an email to
<newsletter@hkcic.org>to
get a free copy directly from the
Construction Industry Council.
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CIC Newsletter is published quarterly by the
Construction Industry Council (CIC). It reports
news of the latest development and recent
updates of the construction industry in Hong Kong
and is distributed to construction professionals
and practitioners, as well as individuals who are
interested in the area of construction.

The Editorial Board welcomes reproduction of
any parts / articles in this publication. Please
acknowledge the source if any material is
reproduced.
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